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The following sections present a brief outline of the various laws and regulations related to surface
waters and the drainage thereof in the State of Ohio.

I. Wetlands — Defined as those land surface areas that are inundated or saturated by surface or ground
water at a frequency and duration that are sufficient to support, and that under normal circumstances
do support, a prevalence of vegetation typically adapted for life in saturated soil conditions. There
are three categories of wetlands:

Category 1 - Low quality, support minimal wildlife habitat and, minimal hydrological and
recreational functions.

Category 2 — Moderate quality, support moderate wildlife habitat, or hydrological or recreational
functions.

Category 3 — High quality, support superior habitat, or hydrological or recreational functions.

In addition to the three categories, wetlands are further divided into federally jurisdictional wetlands
or isolated wetlands. Jurisdictional wetlands are those that have a watercourse running through them.
Isolated wetlands are not fed or drained by a watercourse and thus are termed isolated. The United
States Corps of Engineers handles permits related to jurisdictional wetlands and the Ohio EPA
handles permits related to isolated wetlands. The determination of whether a wetland is jurisdictional
or isolated is made by the Corps of Engineers.

If there is any question whether a wetlands exist or not in the planning process for a land
development project, a Wetlands Delineation Study should be prepared by qualified consultant and
reviewed by the Corps of Engineers. A wetland may or may not be disturbed or eliminated
depending on the category of wetland and the proposed use of the land. Eliminating or disturbing a
wetland is a process called mitigation where the wetland removed or disturbed is replaced by another
wetland at another location.

A. Legislative Authority

1. Federal - In 1972, Congress adopted amendments to the Federal Water Pollution Control
Act, which is commonly called Section 404 authority (33 U.S.C. 1344) to the program. The
Federal Water Pollution Control Act was further amended in 1977 and given the common
name of "Clean Water Act”, and was again amended in 1987 to modify criminal and civil
penalty provisions and to add an administrative penalty provision.

2. State — Ohio Revised Code Section 6111 and Ohio Administrative Code Section 3745.

II. Navigable Waters — Defined as those waters that are subject to the ebb and flow of the tide and/or
are presently used, or have been used in the past, or may be susceptible for use to transport interstate
or foreign commerce, and includes tributaries. A determination of navigability, once made, applies
laterally over the entire surface of the water body, and is not extinguished by later actions or events,
which impede or destroy navigable capacity.

If a proposed land development will involve the dredging, filling, relocation or other modification to
an existing stream, always contact the United States Corps of Engineers for a determination on what,
if any, permits will be required.
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A. Legislative Authority

1. Federal - In 1899, Congress adopted the Rivers And Harbors Act with Section 10 regulating
structures, or work in, over or under navigable waters of the United States. Additional
regulations added when Congress adopted the Federal Water Pollution Control Act, in
particular Section 404.

II1.National Pollutant Discharge Elimination System

In 1972 the United States Congress passed significant amendments to the Federal Water Pollution
Control Act. which required that the discharge of any pollutant to navigable waters of the United
States from a point source is unlawful except through a National Pollutant Discharge Elimination
System (NPDES) permit. Next Congress passed the Clean Water Quality Act of 1987, which added
additional requirements as well as naming the Environmental Protection Agency (EPA) was named
as the agency responsible for carrying out the requirements of the Clean Water Act.

In November of 1990, the requirements developed by the EPA for Phase I of the NPDES permit was
approved and signed into law by the Federal Government. Phase I named three types of activities to
be regulated through NPDES permits to help reduce pollutant sources:

- Industrial facilities that fall into one of ten categories. Industrial facilities that fall into one of ten
categories established by the EPA are required obtain permit coverage under a general permit or
an individual permit, depending upon the facilities SIC code and the industrial activity occurring
at the facility.

- Construction activities that disturb five or more acres of land (Phase II reduces this threshold to
one or more acres). Developers of such construction sites are required to obtain a general or an
individual permit as well as develop and implement an approved site-specific erosion and
sediment control plan.

- Municipal separate storm sewer systems (MS4s) serving populations of 100,000 or more based
on 1990 census data. Each subject local government is required to develop and implement a
Storm Water Management Program that includes public education, illicit discharge detection and
elimination, storm sewer system and land use mapping, and analytical monitoring.

In December of 1999, the requirements developed by the EPA for Phase II of the NPDES permit was
approved and signed into law by the Federal Government. These requirements build upon the
existing Phase I requirements and required smaller communities known as small municipal separate
storm sewer systems (MS4s) to be permitted. Smaller communities are defined as having a total
population of more than 50,000, but less than 100,000 and a density of 1,000 persons per square mile
based upon 2000 census data. The Phase II rules also allowed the EPA to establish a MS4 if the
community has a population of at least 10,000 and it determines that wet-weather flow discharges
could cause an adverse impact on the quality of receiving waters. The Phase II rules also allowed the
EPA to establish a MS4 if the community has a population of at least 1000 and it determines that the
discharge of storm water from that community is contributing substantially to pollutant loading of a
physically interconnected and regulated MS4. The Phase Il rules also lowered the threshold for
construction activities that disturb earthen areas from 5 acres to 1 acre.
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In Stark County, the Ohio EPA has designated Stark County as well as the Cities of Alliance,
Canal Fulton, Canton, Louisville, Massillon, and North Canton; the Villages of East Canton,
Hartville, and Navarre; and Canton, Jackson, Lake, Lawrence, Nimishillen, Perry, Plain and
Tuscarawas Townships as small municipal MS4s.

Designated small MS4s were required to apply for a NPDES permit by March of 2003 by either
submitting an individual permit or receive coverage under a general permit by filing a Notice Of
Intent (NOI). All MS4s in Stark County elected to receive coverage under the Ohio EPA’s NPDES
General Permit No. OHQ000001 because of this process being less time consuming and costly than
developing and obtaining approval for an individual permit as well as helping to ensure consistency
of permit conditions for a MS4 that operates several, different facilities.

A M54 individual permit application or notice of intent for coverage under a general permit must
include descriptions of the Best Management Practices (BMPs) as well as their respective
measurable goals that will be used to meet the following six minimum measures.

Public Education and Outreach. This measure must include a program designed to educate the public
about the impacts of storm water discharges on receiving waters and what individuals can do to
prevent storm water pollution.

Public Participation and Involvement. This measure must include a procedure for giving the public
an opportunity to actually participate in both the development and implementation of a storm water

program.

Elicit Discharge Detection and Elimination. Regulated municipalities must develop a plan with
mechanisms designed to locate and eliminate discharges into storm sewers from sources other than
storm water. This plan must include a complete map of all outfalls and identification of locations and
sources of any water entering a system.

Construction Site Runoff Control. Regulated municipalities must have a regulatory mechanism in
place for erosion and sediment control as well as BMPs for preventing or reducing other pollutants
associated with construction activity. It is important to note that this measure does not relieve the
requirements of a construction site operator to obtain an independent NPDES permit for sites larger
than 1 acre. The permitting authority, however, can specifically reference qualifying local programs
in the NPDES general permit requirements so the construction operator doesn’t need to follow two
different sets of requirements.

Post Construction Runoff Controls. Regulated municipalities must have a program requiring new
and redevelopment projects to implement controls on sites, which will reduce pollutant loads in
storm water runoff.

Pollution Prevention and Good Housekeeping. Regulated municipalities must have an operation and
maintenance program to prevent or reduce pollutant runoff from municipal operations.
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IV.Flood Plains — Defined as those land surface areas that are adjacent to rivers and streams, and which
are subject to recurring inundation of storm water.

A. Legislative Authority

1.

State — Local governments given authority to adopt regulations pertaining to flood plains by
Ohio Revised Code Sections 307.37 and 307.85.

Stark County Flood Damage Regulations adopted March 31, 1987 by the Board of County
Commissioners. These regulations pertain to the unincorporated areas of the Stark County
and are administered by the Stark County Building Department. Local governments are
required to adopt approved regulations in order to participate in the National Flood Insurance
Program.

The limits of flood plains are shown on maps included in various Flood Hazard Analysis
Reports prepared in the past by the Army Corps of Engineers and the U.S. Department of
Agriculture, and on the Federal Emergency Management Agency (FEMA) maps. Where the
FEMA maps show more extensive flood hazards, these take precedence over the other maps.
Updated FEMA maps are currently being prepared for Stark County and should soon be
available to the public.

In the Stark County, a flood plain permit is required for any construction or other
development activity including but not limited to filling, grading or alteration of any
watercourse wholly or partially within an identified flood hazard area.

V. Dams and Levees - A dam is defined as a barrier checking or preventing the flow of water
resulting in the creation of a body of water where none existed previously. A levee is defined
as a barrier for preventing flooding such as a continuous dike, wall or other type of structure.

Construction of a dam or levee requires a permit to be issued from the Ohio Department of
Natural Resources unless they are exempt from the permit requirements of the law, which are
listed in Section 1521.06 of the Ohio Revised Code and include:

- barriers less than ten feet in height and have a storage capacity of not more than
fifty acre-feet at the elevation of the top of the dam.

- barriers, regardless of height, which have or will have a storage capacity of not
more than fifteen acre-feet at the elevation of the top of the dam.

- barriers, regardless of storage capacity, which are or will be six or less feet in
height.

To receive a copy of "Ohio Laws and Administrative Rules for Issuing Construction Permits™
contact the Division of Water at the following address:

The Ohio Department of Natural Resources
Division of Water
2045 Morse Rd., Bldg. B

Page 6 of 13



Columbus, Ohio 43229-6693
Phone: 614-265-6731

Additional permits may be required from the Army Corps of Engineers, Ohio EPA and the
Stark County Building Department depending on the particular project.

A. Classification of Dams and Levees

The classification of levees is outlined in the Ohio Administrative Code Section
1501:21-13-09. The classification system has four classes - I, [1, III and IV based on
the potential for damage should the structure fail. The Chief of the Division of Water
determines the class of a proposed dam or levee during the preliminary design review
or of an existing dam or levee during a periodic review or inspection. Proper
classification of dams and levees is necessary to determine the design criteria needed
to provide appropriate safety factors against failure. The following is a brief list of
some critena used in determining the classification of a proposed or existing levee:

- Class I - loss of human life, serious hazard to health, structural damage to high
value property (i.e., homes, industries, major public utilities)

- Class II - floodwater damage to homes, businesses, industrial structures with no
loss of human life, damage to state and interstate highways, railroads

- Class III - damage to low value non-residential structures and local roads

- Class IV - losses restricted mainly to the dam or levee, owner’s property and rural
lands

V1. Land Development

Drainage law prescribes the rights of a landowner to repel and/or expel surface water at the
boundaries of his land. How surface waters are repelled by a downgrade or downstream landowner
affects the upgrade or upstream property owner(s). How surface waters are expelled by an upgrade
or upstream landowner affects the downgrade or downstream landowner(s). Three basic rules,
fundamental to most state laws, regarding surface drainage are as follows:

Common Enemy Rule — Regards surface waters as an enemy common to all landowners. This rule
states that the landowner is allowed to take whatever measures necessary to repel or expel surface
water effectively regardless of the resulting damage to his neighbor’s lands.

Civil Law Rule — Under this rule, each piece of land has an easement for the natural drainage to
flow across, and the downgrade or downstream landowner(s) must take the natural flows from the
upgrade or upstream landowner. A landowner may not obstruct. divert or collect the natural flow of
surface water such that it flows from his land in unusual quantities to the detriment of the downgrade
or downstream landowner(s). The downgrade or downstream landowner(s) has no obligation to
accept surface water flow that has been increased unnaturally by the upgrade or upstream property
owner. The key word of this rule is “natural™ and is subject to interpretation. A strict interpretation
can severely limit what a landowner can do on his land.
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Reasonable Use Rule — The Common Enemy Rule and the Civil Use Rule constitute the two
extremes of thought for surface water drainage law. Many courts have recognized this and
consequently have modified these principles to include a reasonable use rule. Under the reasonable
use rule, surface waters may be obstructed and diverted if done without malice or negligence and the
obstruction or diversion is incidental to ordinary use, improvement or protection of the land. In
effecting a reasonable use of land for a legitimate purpose a landowner, acting in good faith, may
drain his land of surface waters and cast them as a burden upon the land of another, although such
drainage carries with it some waters which otherwise would never have gone that way but would
have remained on the land until they were absorbed by the soil or evaporated in the air, if a) there is
reasonable necessity for such drainage; b) reasonable care is taken to avoid unnecessary injury to the
land receiving the burden: c) if the utility or benefit accruing to the land drained reasonably
outweighs the gravity of the harm resulting to the land owner receiving the burden; and d) if where
practicable it is accomplished by reasonably improving and aiding the normal and natural system of
drainage according to its reasonable carrying capacity.

All three drainage rules are in many instances still somewhat subjective and open to interpretation,
which is why many cases have to be resolved in a court of law. For further information see the
attached “Ohio’s Drainage Laws — An Overview” in Appendix A.

The legal principals that govern the right to use the water flowing in a watercourse on one’s land are
different than those laws that govern the liability of repelling or expelling water from the land or
even the liability for changing a watercourse through improvement or obstructions. The extent to
which a landowner is entitled to use the water falls either under the riparian doctrine or the
appropriation doctrine. Since use of water is different than drainage, discussion of these doctrines is
not covered in this outline.

A. Legislative Authority for the unincorporated areas of Stark County

1. Stark County Subdivision Regulations adopted by the Stark County Regional Planning
Commissions and the Board of County Commissioners.

2. Stark County Erosion/Sediment Control Regulations adopted by the Board of County
Commissioners.

3. NPDES Permit is required when the project will involve the disturbance of more than 1-acre
of earthen area. This permit can be obtained through the Ohio EPA and is required in
accordance with the federal Clean Water Quality Act.

4. Depending on the nature of the project, other regulations and permits may be required as
covered in previous sections.

The Subdivision Regulations pertain to storm water conveyance systems and runoff control. The
Erosion and Sediment Control Regulations and NPDES Permit deals with requirements related to
water quality standards.

B. The rules for development of land in the unincorporated areas of Stark County follow most
closely the principals of the Reasonable Use Rule. A landowner is allowed to develop his land,
but it must be done in a reasonable way that doesn’t cause undue damage to a downgrade or
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downstream landowner(s). In some cases, it can still be controversial what the term reasonable
means and how it should be applied. In order to eliminate as much confusion as possible, the
County recently adopted a revised Section 620 of the Subdivision Regulations that provide a
defined engineering standard or set of requirements related to surface drainage from developed
land. Some of the main features of the revised regulations are as follows:

1. Storm Water Collection and Conveyance Systems - For storm sewers, open water carriers,
culverts and pavement drainage, the revised regulations refer to the Ohio Department of
Transportation’s (ODOT) Location And Design Manual Volume Two and ODOT’s
Construction and Material Specifications as the standard. For bridges, the proposed
regulations refer to ODOT’s Bridge Design Manual and ODOT’s Construction and Material
Specifications as the standard.

2. Storm Water Runoff Control requirements are deal with the rate of flows from a developed
site such that the following criteria are met:

1. The peak flow of storm water from the developed site at an appropriately selected point
of analysis on the earth's surface shall not exceed the peak flow of storm water from the
pre-developed site at the same point of analysis for the same year frequency storm. This
requirement applies for all storms with a frequency of 100 years and less.

See Appendix B for a Storm Water Management Hydrograph Comparison.

ii. The peak flow of storm water from the site during construction at an appropriately
selected point of analysis on the earth's surface shall not exceed the peak flow of storm
water from the pre-developed site at the same point of analysis for the same year
frequency storm. This requirement applies for all storms with a frequency of 10 years and
less. When determining the area of land disturbed during construction, an allowance shall
be included for lots that are also under construction at the same time the streets are being
constructed.

iii. The flow of storm water from the developed site shall be drained to an adequate outlet.
This outlet must be approved by the Subdivision Engineer and will consist of a ditch,
stream, river, storm sewer, pond or lake having sufficient capacity to accommodate flow
from the developed site.

iv. The flow of storm water from the developed site must not cause flooding to the proposed
buildings within the development or to existing downstream homes, buildings, places of
business or other structures.

v. Surface water draining from an existing watershed area cannot be diverted, channeled,
piped or otherwise rerouted into another watershed area unless approved by the Stark
County Subdivision Engineer.

See Appendix C for rainfall data for Stark County. Also, see Appendix D for a brief narrative
concerning storm water runoff control structures.

Page 9 of 13



3. The Stark County Erosion/Sediment Control Regulations — These regulations were adopted
in accordance with and pursuant to Section 307.79 of the Ohio Revised Code and apply to all
soil-disturbing activities on land within the unincorporated areas of Stark County used or
proposed to be developed for non-farm commercial, industrial, residential or other non-farm
purposes except for the following land uses:

1. Activities related to producing agricultural crops.

ii. Surface mining operations regulated under Sections 1513.01 and 1514.01 of the Ohio
Revised Code.

iii. Normal landscape maintenance activities and gardening/horticulture.
iv. Activities disturbing less than 1-acre of earthen are.

These regulations were adopted by the Board of Stark County Commissioners and
administered by the Stark County Soil & Water Conservation District.

These regulations, while not the same, have similar requirements as the National Pollutant
Discharge Elimination System (NPDES) construction site permit requirements issued by the
Ohio EPA and which was covered in Section III of this outline.

4. Drainage Easements

1. Storm sewers and open channels that include drainage from public roadways must be
dedicated within a public drainage easement. An example of the current wording used on
Final Plats for new allotments is as follows:

“Know all men by these presents, John H. Doe, the owner of the land shown on this plat,
herewithin acknowledge the making and signing of this instrument to be his free act and
deed. and does hereby dedicate the streets, sanitary sewer easements and public drainage
easements as shown hereon. to public use forever.”

This wording allows the government to maintain the improvements within the public
drainage easements, but does not make it required of the government.

ii. Storm water runoff control structures that include drainage from public roadways must be
dedicated within a public storm water runoff control drainage easement. See Appendix E
for an example wording that Stark County is currently requiring on final plats for new
allotments.

VII. Other Drainage Related Topics
A. Public Roadway Drainage

1. Chapter 731 of the Ohio Revised Codes gives incorporated municipalities the authority to
adopt ordinances. An ordinance a city may adopt is to allow them to remove drainage
obstructions occurring on private property, which is diverting or backing up surface water
upon a public street under their jurisdiction. This authority applies only to private property
within the corporation limits.
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Section 5589.06 of the Ohio Revised Code gives an Ohio Township the authority to remove a
drainage obstruction on property outside the public right-of-way if such an obstruction is
diverting or backing up surface water upon a public highway. The Township first must give
written notice to the person, company or corporation who has caused the obstruction and
allow them at least 5-days after receiving the notice to remove the obstruction. This section
of the law further allows the Township to collect the expense for removal of the obstruction
from the person, company or corporation by civil action by the Board of Township Trustees.

See Appendix F for a copy of the wording given in Section 5589.06 of the Ohio Revised
Code.

Section 6151.14 of the Ohio Revised Code gives an Ohio County Board of Commissioners
the authority to remove a drainage obstruction on property outside the public right-of-way if
such an obstruction endangers a county or township road. The County first must give written
notice to the person, or agent thereof, who has caused the obstruction and allow them at least
30-days after receiving the notice to remove the obstruction. This section of the law further
allows the County to collect the expense for removal of the obstruction plus a penalty by
placing an additional tax against the person who caused the obstruction.

See Appendix F for a copy of the wording given in Section 6151.14 of the Ohio Revised
Code.

There are no doubt other state and federal laws related to the authority of the State of Ohio as
well as the federal government to remove a drainage obstruction on property outside the
public right-of-way if such an obstruction endangers a state or federal highway, however
time constraints did not allow a search to be performed for the other such laws that may be in
affect.

B. County Ditches — The term county ditch simply means a watercourse that has been constructed
under the authority of the Board of County Commissioners. In Stark County, most if not all of
the 165+ county ditches were originally constructed for agricultural purposes many years ago
and came about through a petitioning procedure. A question that was raised by several people in
the past few years is who is responsible for the maintenance of the various county ditches that
have been constructed to date in Stark County. Deborah Dawson with the County Prosecutor’s
office issued the opinion that the County Commissioners are not responsible for maintaining any
of the county ditches created before 1957.

See Appendix G for copies of the correspondence that has recently taken place on the question of
who is responsible for the maintenance of a county ditch.

C. Available Procedures For Landowners In Correcting Drainage Problems

1

Landowners can work together in solving a common drainage problem and share the costs
for the improvements amongst themselves while adhering to any of the applicable laws listed
previously.

Group Agreement Project — In accordance with Section 6131.63 of the Ohio Revised Code.
property owners can establish a public watercourse through a general agreement among the
effected owners. The benefiting property owners agree a plan for the improvement and pay
all associated costs. The construction of the project must meet the standards adopted by the
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Board of County Commissioners. After the project has been completed and all costs paid, the
property owners can then provide to the County Commissioners, a set of improvement plans
signed by a licensed Professional Engineer with a listing of the individual assessments. The
Commissioners can then pass a resolution approving the project, file the plans and
assessments, and place the improvement under permanent maintenance as provided in
Section 6137 of the Ohio Revised Code.

. Conservancy District — Conservancy districts are political subdivisions of the state formed at
the initiative of the local landowners or political subdivisions in order to solve local water
management problems, usually flood control. Chapter 6101 of the Ohio Revised Code gives
the requirements for the formation of a district as well as how the district’s work plan is to be
carried out. Many of Ohio’s conservancy districts were formed to serve as a sponsor for
federal flood control projects. Other authorized purposes now include conserving and
developing water supply, improving drainage, collecting and disposing of waste, providing
for irrigation and arresting erosion on the Lake Erie shoreline. Each conservancy district is
under the direct jurisdiction of a conservancy court. Each county within the district’s territory
appoints one common pleas judge to the court. The conversancy court appoints the district’s
board of directors and board of appraisers and approves it plans. In order to carry out a court
approved work plan, the conservancy district will have the affected area appraised for
benefits received as a result of the improvement, and then levy special assessments and issue
bonds. Projects that tend to work well with this method are large-scale improvements
utilizing federal and/or state matching funds.

An example of a conservancy district that includes parts of Stark County is the Muskingum
Soil and Water Conservation District.

. Petition Procedure — As allowed by Chapter 6131 of the Ohio Revised Code, a petition may
be filed with the Board of County Commissioners for drainage improvements. The
petitioners must provide a bond and list of the benefiting landowners. Upon receipt of the
petition and bond, the Commissioners will schedule a public hearing. If the project is
approved at this hearing; the County Engineer is then charged with the preparation of
improvement plans along with establishing an estimated assessment for each benefiting
landowner. The Commissioners then hold a second and final hearing to determine if the
project should proceed. If the project is approved, the improvement shall be constructed
followed with permanent maintenance provided in accordance with Section 6137 of the Ohio
Revised Code.

See Appendix H for a brochure explaining the petitioning process in detail.

. Stormwater District — In accordance with Chapter 6117 of the Ohio Revised Code, the Board
of County Commissioners have the authority to establish a stormwater district with no
petition or bond required. Should the Commissioners decide to create such a district, the
boundaries of the affected areas must be established which also determines who the
benefiting landowners are. The Commissioners then charge the County Sanitary Engineer or
the County Engineer with the preparation of improvement plans along with estimated
individual assessments for each benefiting landowner. After the landowners have been
notified of their proposed assessment, a final hearing is held by the Commissioners to
determine if the project is to be constructed.
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6. In accordance with Chapter 1515 of the Ohio Revised Code, a landowner may file a petition
with the local Soil & Water Conservation District’s (SWCD) Board of Supervisors. The
Board has the option to accept or reject the petition. If accepted, the SWCD personnel
perform the plan preparation along with estimated individual assessments for each benefiting
landowner. The SWCD Supervisors then notify the affected landowners of the proposed
improvement and hold a public hearing. If the project is approved by the SWCD Supervisors,
they then certify the project to the Board of County Commissioners. If the County
Commissioners approve the project, it is then constructed with permanent maintenance
provided in accordance with Section 6137 of the Ohio Revised Code.

7. The County Commissioner’s currently have a program in which a citizen submits a
complaint form for a drainage related problem to the Commissioner’s office. A complaint
form may be obtained by calling the drainage complaint hotline at 330-451-7589. The
complaint is then investigated by the Commissioner’s engineer, who grades or gives the
complaint a rating based upon criteria that has been established for this program. All of the
complaints received are then compiled, input received from the various affected Townships
and the Commissioners decide which of the problems will receive funding and corrective
actions are taken. Funding for this program comes from the general fund and not from the
landowner(s) submitting the complaint.
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...how water rights problems related to drainage

are addressed in Ohio
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OH10’s DRAINAGE Laws — AN OVERVIEW

Agriculrural producers and landowners in humid areas like Ohio are concerned
with the need to dispose of excess warer. For agriculrural producers, excess warer
can mean delayed planting, spring flooding and replanting, delayed cultivations,
soil compacrion and delayed harvesting. About 57 percent of Ohio’s cropland
acres are naturally poorly drained. According to the 1987 Narional Resources
Inventory (USDA-SCS, 1989), Chio has about 12.5 million acres of cropland.
Approximately 50 percent of these acres have received drainage improvement,
but another 3.5 million acres need improved drainage. In contrast, nearly all
urban areas require stormwater management. For the private landowner in rural
and urban areas, excess water can mean damage to the landscape, mudslides,
basement and property flooding, and, in some cases, extensive damage to or loss
of the dwelling.

Competition for various uses of Ohio’s water resources has grown in recent
years, as was seen during the 1988 drought. However, 1990 was the wettest year
in 108 years of records, with more than 31 inches of precipitation. Therefore,
after a series of “dry” years, the wet springs of 1989 and 1990 have again drawn
much attention to the need for Ohio landowners to better understand
their rights to dispose of or drain excess water. The disposal of excess water con-
tinues to be very important from an economic standpoint. Public awareness of
the importance of excess water disposal and the environmental conseguences is
rapidly increasing. Water rights laws as they relate to the disposal of excess water
in the rural and urban areas of Ohio are very complex. The existing laws have
been under development for a long period of time and will continue to be

reviewed and updared.

This publication presents a brief overview of the rights of Ohio landowners o
dispose of excess water and the legal mechanisms by which to do so. Some inter-
esting Ohio decisions and opinions written since the mid-1950s are included.
Major references are Callahan (1979), Nolte (1985a), the Ohio Revised Code
(ORC), and Wright et al. (1985). This publicarion is intended to provide the
reader with insight into how water rights problems related to drainage are ad-
dressed in Ohio. It is not intended ro provide strict legal interpretation. Note:
Legal cirartions are italicized and foomoted in the rext. Foomotes are presented

on page 14.

RigHTS TO Dispose oF Excess WATER

There are various methods that can be employed to solve drainage problems. In

some cases, the extent of the improvement may only involve an individual land-
owner and one parcel of land. In others, improvements may involve sev-
eral landowners and even communiries, and land areas in the thousands
of acres. Each situarion is a separate case and should be judged on its own merit.

... 1990 was the wettest year in 108 years of records, with more

than 51 inches of precipitation.
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When correcting an existing drainage problem involves more than one
landowner, the owners may mutually agree to cooperate to provide

the necessary drainage improvements.

MECHANTSMS FOR DRAINAGE IMPROVEMENT

When correcting an existing drainage problem involves more than one land-
owner, the owners may mutually agree to cooperate to provide the necessary
drainage improvements. The Ohio County Ditch Law provides for the mutual
agreement procedure, which is used frequently in Ohio. The murual agreement
procedure provides for: plans to be filed with the county clerk, along with infor-
marion on the proposed costs; review by the counry engineer; and placemenr of
the improvement in a permanent maintenance program conducted by
the county govemment. This procedure is one of the simplest mechanisms by
which to make a drainage improvement involving one or more landowners.

There are other legal provisions for carrying out drainage improvements when
more than one landowner is involved. These include:

1) The Ohio County Ditch Law, commonly referred to as the Ohio Drainage
Laws, presently consists of Chapters 6131, 6133, 6135, and 6137 of the ORC.
There have been extensive amendments to the Counrty Ditch Law (first enacted
around 1850) passed in 1957 and 1981. Chapter 6131 addresses “County
Ditches,” 6133 addresses “Joint County Ditches,” 6135 addresses “Inter-
state Counrty Ditches,” and 6137 addresses “Ditch Maintenance Fund.” Chapter
6131 is probably most relevant to private landowners in Ohio. Drainage im-
provement procedures based on these chapters are outlined by Nolte (1985b).

2) The Chio Conservancy District Law (Chapter 6101 of the ORC), origi-
nally designed to address flood control, was broadened to authorize drainage
improvements. The original Conservancy District law was enacted in
1914. These provisions have been used independently and in conjunction with
the Warershed Protection and Flood Prevention Act, Public Law 83-566, as
described in OCES (1970). Public Law 83-566, commonly called PL-566, only
provides planning and financial assistance.

3) Conservation Improvement Projects Through Soil and Water Conserva-
tion Districts (Chapter 1515 of the ORC) is the authority for the Soil and Water
Conservation Districts to construct improvement projects, and specifically ad-
dresses the disposal of water. This mechanism has been available since 1969.
These provisions, as outlined by Nolte and Derickson (1980), are sometimes
referred to as Senate Bill 160 projects.

Some of the mechanisms menrioned above have been revised frequently and
addirional changes are continually being recommended. The last revision of the
Ohio County Ditch Law was through House Bill 282, July 3, 1983.



THE Basic DocTtriNgs FOR DECISIONS

Three separate rules of law have been developed and applied by Chio courts
over the years to determine the legal rights and responsibilities of landowners to
dispose of excess warer (Callahan, 1979; Wright et al., 1985). These are the
common enemy doctrine, the civil law doctrine and the doctrine of reasonable
use. The discussion on the common enemy and civil law doctrines thar follows is
inrended ro provide the reader a historical perspecrive on past court decisions
that led to the present application of the reasonable use doctrine.

The common enemy docrrine, which generally has been applied to urban
areas, gives an individual landowner the unqualified right to dispose of water.
The underlying theory is that these waters are the common enemy of man to be
fought off by each property owner as he/she sees fit. If one follows this theory,
water could be disposed of without regard to the consequences to adjoining land-
owners.

The civil law doctrine, which in the past generally applied to rural areas, re-
quires the lower landowner to accept the natural water flow, but prohibits the
upper landowner from changing the natural drainage, thereby increasing the
burden on the lower landowner. The underlying principle is that lower lands are
servient to upper lands with respect to receiving the natural flow of diffused sur-
face water.

Ohio common law defines surface warer as water diffused over the ground and
derived from falling rain and melting snow; the water retains its starus as surface
water until it reaches a well-defined channel in which it merges with other wa-
ters. At this point, surface waters become part of the running warers of a stream
and cease to be surface waters (Crawford v. Rambo'). The term diffused surface
water, simply stated, is water spread over the ground surface; it is not concen-
trated in a well-defined channel.

Although Ohio courts had adopted the civil law doctrine for application to
drainage of surface waters of rural lands, they held that it did not apply to urban
areas. Since the Franklin County Court of Appeals decided the case of Lunsford
v. Stewart’ in 1953, many courts have applied the reasonable use docrrine ro
reach decisions related to surface water drainage in urban areas. Lunsford
v. Stewart involved an urban landowner who filled and built scrucrures on his
city lot that diverted the natural flow of water from the adjoining lot. The judg-
ment in Lunsford v. Stewart was based in part on the reasonable use doctrine.
Earlier Ohio courts generally applied the common enemy doctrine for “city”
drainage, but this rule had not been applied in all cases.

Three separate rules of law have been developed and applied
by Ohio courts over the years to determine the legal rights
and responsibilities of landowners to dispose of excess water.
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EEEEEESTRE EI T R  ER
“A landowner is not unqualifiedly privileged to deal

with surface water as he/she sees fit ...."”

As Ohio has undergone the strains of urban and rural development, the courts
have adopted many modifications and exceptions to the civil law and common
enemy doctrines. In addressing the problems of applying these two doctrines, the
court’s reasonable use doctrine has evolved to provide flexibility and practicality
to application of Ohio’s drainage laws. The reasonable use doctrine essentially
provides that an acceleration or an obstruction of surface water flow should be
examined to determine whether or not the change is “reasonable” in the particu-
lar case. In 1980, the Chio Supreme Courr applied the reasonable use doctrine
in the case of McGlashan v. Spade Rockledge Corp.® The high court defined the
rights of landowners as follows: “A landowner is not unqualifiedly privi-
leged to deal with surface water as he/she sees fit, nor is hefshe absolutely
prohibited from interfering with the natural flow of surface waters to the detri-
ment of others. A possessor of land is legally privileged to make a reasonable use
of his/her land even though the flow of warter is altered, thereby causing harm to
others.” (McGlashan v. Spade Rockledge Corp. will be discussed further in a later
section.) The reasonable use doctrine has been applied to a number of cases in
Ohio since 1953. For more reading on the progression of Ohio courts
toward application of the reasonable use rule, the reader is referred to interprera-
tive summaries provided in the Univessity of Cincinnari Law Review (1980) and

Capirtal University Law Review (1980).

Provisions, Decisions AND OPINIONS OF INTEREST

The Ohio General Assembly has provided a mechanism for groups of landown-
ers to equirably share the costs of change when a procedure to improve drainage
is followed, as set forth in the Ohio County Ditch Law. The Ohio County Ditch
Law provides that upstream landowners may be assessed to help pay the cost of
channel improvement necessary to discharge the accelerated flow due to man-
made causes (Section 6131.01 ORC). An assessment is possible only when a
petitioned improvement is being carried out as provided by the Ohio Counry
Ditch Law. (The Ohio County Ditch Law assessment procedure was recently
tested and upheld in an Ohio district court of appeals, and the U.S. Sixth
Circuit Court of Appeals in Kunkle, et al. v. Fulton County Board of Commission-
ers, et al.*, January 1991.) However, in most situations, a landowner must urilize
the courts to collect for damages caused by either upstream or downstream drain-
age alrerarions.

Legal controversy frequently arises when damage is caused by a watercourse
overflowing onto a lower landowner's property. Traditionally, Ohio courts have
held that the upper landowner is not liable if the overflow is from a natural
watercourse. In 1964, the Chio Supreme Court held in Munn v. Horvirz® chart
“upland owners may place flowing surface waters in a natural watercourse at such



increased rate as the upland owners desire, so long as no additional waters from
outside the watershed are included in such flow, without incurring any liabiliry
from downstream owners.” Munn v. Horvirz involved a private landowner and
the construction of a municipal storm sewer in the city of Mayfield Heights.
However, an appellate court ruled in 1968, in the case of Johnston v. Miller®, thar
an upper landowner incurs liability if he/she collects water by artificial drainage
(such as riles and pipes) and then discharges it into a watercourse in quantities
that exceed, and ar points that differ from, the natural drainage flow, even if his/
her actions are reasonable.

The Munn v. Horvit?® decision was modified in Masley v. Lorain’, a 1976 case
involving a municipal storm sewer in the city of Lorain and four property own-
ers. The Ohio Supreme Court held that “the construction and operation of a
municipal storm sewer so as to cause material damage ro a downstream land-
owner, as a result of flooding from rains or other causes which are reasonably
foreseeable, is a direct encroachment upon that land which subjects it to a public
use that excludes or restricts the landowner's dominion and conrrol over his
land, and such owner has a right to compensarion for the propertv raken under
Section 19, Article I of the Chio Constitution.” The two important phrases in
the decision are “cause material damage” and “are reasonably foreseeable.” In
this particular case, the city of Lorain had used Martin Run Creek as part of its
storm sewer system. An engineering firm had recommended ro the city
that stream improvement to Martin Run Creek was necessary downstream from
the storm sewer outlet to carry the increased water flow. The city of Lorain did
not follow the recommendarion.

Reasonasie Use

In recent years, the Ohio Supreme Court appears to have adopted the reason-
able-use rule as the basis for court decisions involving disposition of surface wa-
ter. In the 1976 case of Chudzinski v. Sylvania® involving accelerated runoff from
a shopping center that caused downstream damages on private property, the
appeals court decision provided a detailed staremenr of the reasonable use rule.
In 1977 the village of Mayfield, in Myotte v. Mavfield®, was found liable for injury
for permitring construction of an industrial complex causing flooding of a lower
riparian’s land by greatly increased runoff of surface water. The courr found thar
the village knew of a flooding problem prior to permitting construction
and failed to implement a solurion so that increased flow from the industrial
park could be accommodated. After a review of the common enemy and civil
law doctrines, and information about the stream capacity, the court of appeals
chose to apply the “broader, more flexible rule of reasonableness.”

... the court’s reasonable use doctrine has evolved to provide
flexability and practicality to application of Ohio’s drainage laws.
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... the McGlashan v. Spade Rockledge Corp. ruling has been
interpreted to be very strong and diminishes the strength of the

common enemy and civil law doctrines.

The court’s 1980 decision in McGlashan v. Spade Rockledge Corp.® appears to
be dominanr in support of application of the reasonable use doctrine. A devel-
oper had begun construction of condominiums in the city of Broadview Heights
before completing a new drainage system to take care of the altered drainage. An
August rainstorm occurred, causing excess runoff from cleared land thar carried
mud, rocks and other debris onto adjoining property and causing flooding of
basements. The Ohio Supreme Court found the developer liable for damages.
The court’s declaration further stated thar the Courr adopts a reasonable use rule
to be used in resolving surface water controversies as follows: “A possessor of
land is not unqualifiedly privileged to deal with surface water as he pleases, nor is
he absolutely prohibited from interfering with the natural flow of surface warers
to the detriment of others. Each possessor is legally privileged to make a reason-
able use of his land, even though the flow of surface waters is altered thereby and
causes some harm to others. He incurs liability only when his harmful interfer-
ence with the flow of surface water is unreasonable. In determining the reason-
ableness of an interference, the trier of fact is to be guided by the rules stated in
4 Restatement on Torts 2d 108-142, Sections 822-831." The court cited
Lunsford v. Stewart’, Munn v. Horvite’, Chudzinski v. Sylvania®, and Myouze v.
Mayfield® in making its decision.

Four cases, Lunsford v. Stewart®, Masley v. Lorain’, Myotte v. Mayfield®, and
McGlashan v. Spade Rockledge Corp.’ are important cases that set certain prece-
dents. In particular, the McGlashan v. Spade Rockledge Corp. ruling has been
interpreted to be very strong and diminishes the strength of the common enemy
and civil law doctrines. Three of the cases mentioned above were recently cited
in a court of appeals ruling that upheld a lower court decision in the
case of Huggins Farms, Inc. v. Bucyrus Plaza Lid. , et al.™® in May of 1989. This
unreported Crawford County case involved the interference with surface water
drainage that resulted in the regular flooding of 20 acres of land. The court ruled

thar the interference was unreasonable.

In 1981, the Court of Appeals of Cuyahoga County applied the reasonable use
rule in Accurate Die Casting Co. v. Cleveland"'. In this case, a municipality
imposed its storm sewer system on a natural wartercourse, subsequently
causing flood damage to a commercial business. This case is noteworthy, not
only because of the application of reasonable use, but the decision thar the de-
fense of sovereign immunity does not preclude liability for damages caused by a
municipality’s negligent design of its storm sewer system. This ruling was ap-
pealed to the Ohio Supreme Court, which would not hear the appeal, thereby
supporting the appeals court decision.



URBAN SEDIMENT AND STORMWATER MANAGEMENT

Various organizations have developed stormwater runoff control criteria.
In 1977, the Mid-Ohio Regional Planning Commission recommended thar the
peak rate of runoff from an area after development shall not exceed the peak rate
of runoff from the same area before development for all storms up to a 100-year
frequency, 24-hour storm (Mid-Ohio Regional Planning Commission, 1977).
The 100-year, 24-hour storm is a 4.6-inch to 3.7-inch rainfall in Ohio. Wayne
County adopted similar criteria for storms from a 2-year to 100-year frequency
(McCullough, 1979).

The Ohio Department of Natural Resources, Division of Soil and Warer Con-
servation, adopted Rule 1501:15-1-06 of the ORC to recommend control of
accelerared erosion in urban areas effective November 1, 1979 (House Bill 513).
Since then, many local governments (county, township andfor municipal) have
adopted programs to address urban stcormwater and sediment problems. Town-
ship activities are permissible as long as the township rules do not conflict with
county or state starures as stated in Ohio Armomey General's Opinion Number
85-053, Seprember 17, 1985 (USDA-SCS, 1987). Delaware Counry adopred
urban sediment pollution and warer runoff control regulations (March, 1981)
requiring the person developing a site to petition the counry for perma-
nent maintenance of strucrures and other facilities when two or more property
owners benefit. Similar approaches have been initiated in other areas in Ohio.
As of February 1986, 24 counties, 63 municipalities and 6 townships in Ohio
had adopted local standards for urban sediment and stormwarer management
(USDA-SCS, 1987). This USDA publicarion conrains a list of these counties,
municipalities and rownships.

There are other provisions of the Chio Revised Code thar address drainage
problems. Section 3767.13 of the ORC, in the Nuisances Law, prohibits any
person from unlawfully diverting a watercourse from its narural course or state in
a way thar injures or prejudices othérs. The penalty for violation of Sec-
tion 3767.13 is a third-degree misdemeanor. A common pleas court can enjoin
such a diversion as a nuisance upon the bringing of legal action by the Attomey
General, the county prosecuting attorney, or a citizen of the county (Ohio Legis-
lative Service Commission, 1977; USDA-SCS, 1987).

STORMWATER MANAGEMENT UTILITIES
The Ohio Revised Code provides for the establishment of stormwater manage-

ment utilities, which are usually funded through a rax levy thart is ap-

proved through referendum. Under Section 727.012 of the ORC, a municipality

... the Nuisances Law prohibits any person from unlawfully
diverting a watercourse from its natural course or state in a way
that injures or prejudices others.
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Concerns often arise when subsurface drains that were
constructed by mutual agreement need

maintenance or reconstruction.

can initiare action that allows for an assessment based on a percentage of tax
value, an assessment in proportion to the benefits to the property, or an assess-
ment based on the front foorage of the property (Nolte, 1983).

In June of 1985, Cincinnati adopted a stormwarter management code that
authorized collection of storm drainage service charges on developed land to
finance a storm water management system (Nolte, 1985a). The idea of
stormwater utilities started in the western U.S., and the Cincinnari districr is the
first established east of the Mississippi (Johnson, 1990). In addition to Cincin-
nari, stormwater utilities have been established in Forest Park (1988), Montpe-
lier (1986), Union (1987), Upper Arlington (1990), Wooster (1985)
and Zanesville (1987). The ciries of Canal Winchester, Columbus,
Delaware, Mayfield, Newark and Toledo are presently investigating the
implementation of stormwater utilities (Johnson, 1990).

MAINTENANCE ANDfOR RECONSTRUCTION

Very few of the cases mentioned above dealr with agricultural drainage systems
within farm fields. Concerns often arise when subsurface drains that were con-
structed by murual agreement need maintenance or reconstruction. The follow-
ing describes a case where an existing subsurface drainage system needed repair.

A landowner wanted to replace a 5-inch tile that drained a portion of his/her
property with a 6-inch tile to meet current drainage criteria. The 5-inch line
crossed a downstream owner's land a distance of 250 feet to an open ditch. No
written easement had been secured and recorded for the original 5-inch tile. The
original tile had been in place for more than 50 years, but no agreement could be
reached by the two landowners to allow its replacement with a 6-inch tile. The
issue was taken to the township trustees as provided in Section 6139.06 of the
ORC. The rrustees approved the change and awarded $150 in damages to the
lower owner. (Section 6139.06 was re-appealed effecrive April 9, 1981.) In 1977,
a court of appeals heard the case as Wilkins v. Sitterley"* and found no proof that
the subsurface drain was conducive to public welfare, and the showing of such
proof is required by the starure. The court held that the prescriptive easement
right created by the existence of the 3-inch tile ar its present location for a pe-
riod of 50 years gave the upper owner the right to repair and maintain the 3-inch
tile in its present size and location subject to damages to the lower owner, bur it
could not be enlarged. A prescriprive easement is simply the right to use
another’s property that is not inconsistent with the owner's right and that is
acquired by a use thar is open, notorious, adverse and continuous for the stat-
tory period (Black, 1979). According to Ohio case law, the minimum period
required to acquire a prescriptive easement is 21 years.
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WETLANDS

In recent vears, major narional and local attention has focused on conservation
of wetlands. There are many complex issues to address related to drainage im-
provements and the protection of unique ecosystems. Numerous state and fed-
eral agencies are involved in some aspect of wetland protection. These agencies
include, bur are not limited to: the USDA Soil Conservation Service (SCS) and
Agricultural Stabilization Conservarion Service, the U.S. Army Corp of Engi-
neers, the U.S. Environmental Protection Agency, the U.S. Fish and Wildlife
Service, the Ohio Environmental Protection Agency, and various divisions in
the Ohio Department of Natural Resources. It is beyond the scope of this publi-
cation to address fully the complex issues associared with drainage improvements
and the conservarion of existing wetlands in Ohio. However, if there are ques-
tions in this area, the reader is advised to conract the agencies listed above. A
good place to start is with the county Extension office or the local USDA-SCS
District Conservarionist.

ALTERNATIVES

In almost all the cases and procedures mentioned in this publication, the land-
owner must initiate the action to resolve the drainage dispute or make the drain-
age improvement. T his publicarion has mentioned ar least seven basic
altenatives an individual landowner might consider to resolve a drainage prob-
lem. These are summarized below, but not necessarily in order of importance or
choice.

* The landowner may work volunrarily with other landowners involved in
the same drainage problem, and try to work out an agreement to pay the neces-
sary costs and construct the improvements.

 The voluntary group may construct the needed improvement, and then
apply to the Board of County Commissioners to place the improvement in a
maintenance program under the provisions of the Ohio County Ditch
Laws (ORC Section 6131.63). Under this alternarive, the improvement ideally
would be maintained perpetually from funds collected through assessments.

® The landowner may apply for assistance through the conservation works of
improvement procedure of the Soil and Water Conservation District, and pay
assessments for improvement construction and maintenance (Senate Bill 160
projects).

* The landowner may petition for the improvement under the Ohio County
Dirch Laws (ORC Chapter 6131). If the petition is approved, the landowner
should expect to pay assessments for his/her portion of the construction costs for
the improvement, as well as assessments for perpetual maintenance.

® A drainage improvement district may be funded through a tax levy
approved through a referendum.

® The landowner may consult a qualified attorney to present a case for getting
the drainage problem resolved in a court of law. Most often the landowner is
trying to collect damages resulting from the neglect of others to properly address
a drainage problem.
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... each case is judged on its own merit ... each case may have

specifics that are unique.

e Landowners may choose to do nothing and accept the consequences, such
as continued flooding, flood damage, etc., and possible furure litigation by a third
party. Many landowners do select this alternarive.

SUMMARY

This publicarion has presented a brief overview of Ohio’s drainage laws. The
examples and cases discussed herein are not inclusive of all such cases or ex-
amples relaring to the problems associated with the drainage of excess water.
The reader should understand that each case is judged on its own merit, and thar
each case may have specifics thar are unique.

Water rights laws addressing disposal of excess water in Ohio are complex.
This publication is intended to help the reader better understand how warer
rights problems related to drainage are addressed in Ohio. Its intent is not to
provide strict legal interpretation. Because of the complex nature of the water
rights laws in Ohio as they pertain to disposal of excess water, the help
of a qualified arromey may be necessary for one to fully understand how these
laws may apply to individual siruarions.

WHERE TO GET MORE INFORMATION

In each county, there are numerous sources of information on warer rights re-
lated to drainage. These include: the Ohio Cooperative Extension Service, the
Soil and Water Conservartion District, the local library, the county engineer’s
office, the county prosecuting attomey'’s office, and offices of private attomeys.
However, the actual availability of any information may vary greatly
from county to county, and office to office. The following is a guide o locaring
some of the informarion referenced in this publication.

o All publications published by the Ohio Cooperative Extension Service, and
currently in prin, are available through the county Exrension office.

e The report by Callahan (1979) provides a more complete treatment
of Ohio water rights up until about 1978, and the bulletin by Wright et
al. (1985) serves as a reference to a number of water rights cases. Both of these
publications are out of print, but are on file at: ODNR, Division of Soil and
Warer Conservation or Division of Water, Founrain Square, Columbus, OH
43224; Department of Agricultural Engineering, The Ohio State University; and
possibly at some university and public libraries.

* Copies of the chapters and sections of the Ohio Revised Code cited in this
publication may be obtained at most university libraries, public libraries, county
law libraries and possibly at some county prosecuting artomneys’ and county engi-
neers’ offices. The Ohio Revised Code is published and updated frequently.
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OCES. 1970. Developing Chio Watersheds through Public Law 366. Ohio Cooperative
Exrension Service, The Ohio Smate Universiry.

ODNR. 1972. Northeast Ohio Water Plan (1972), Main Report, Chio Dept. of Narural
Resources, Columbus OH, November, 1972.

ODNE. 1980. Urban Soil Sediment Pollution Control, Model Regulations. April 1980,
Division of Soil and Warer Conservation, ODNR. Columbus, OH. 43224,

ODNR. 1986. Ohio Stream Management Guide. ODNR, Founrain Square, Columbus,
OH. 43224.

ODNR. 1989. Agricultural Sediment Pollution Abatement Rules. Effective
May 1, 1989. Division of Soil and Warer Conservation, ODNR, Founrain Square,
Columbus, OH. 43224

Ohio Legislative Service Commission. 1977. Suburban Drainage. Staff Research Report
No. 124, Srare House, Columbus, OH, June 1977.

Ohio Legislative Service Commission. 1955. Warter Rights in Ohio. Research Report
No. 1.

USDA-ERS. 1987. Farm Drainage in the Unired Stares. History, Starus, and Prospects.
LUSDA-Economic Research Service. Misc. Publicanion No. 1455,

USDA-SCS. 1989. Narional Resource Inventory (1987). USDA-S0il Conservation
Service.

USDA-5CS. 1987. Ohio’s Urban Sediment and Stormwarer Management Conrrol

Program. Chapter 2 In: Water Management and Sediment Conrol for Urbanizing
Areas.

University of Cincinnati Law Review. 1980. Vol 49:914-925.

Wright, P. L., ]. L. Steamns, and T. E. Muth. 1985 (revised). Water rights in Chio. Farm
Management Handbook. Ohio Cooperative Extension Service, The Ohio State
University. (Out of print).

FOOTNOTES

! Crowford v. Rambo, 44 Ohio Sc. 279 (1886).

* Lunsford v. Stewart, 95 Ohio App. 383 (1933).

3 McGlashan v. Spade Roclkledge Corp., 62 Ohio St. 2d 55 (1980).

* Kunlde, et al. v. Fulton Counry Board of Commissioners, et al., Case Mo. 20-3261, U.S.
Siscth Circuir Court of Appeals. Decision filed January 8, 1991.

¥ Munn v. Horvirz, 175 Ohio Sc. 521, 196 NLE. 2d 764 (1964).
& Johnston v. Miller, 15 Ohio App. 2d 233 (1968).

" Masley v. Lorain, 48 Ohio St. 2d 334 (1976).

¥ Chudzinski v. Sylvania, 53 Ohio App. 2d 151 (1976).

?* Myotzz v. Maxfield, 54 Ohio App. 2d 97 (1977).

' Huggins Farms, Inc. v. Bucyrus Plaza Lid., er al., Case No. 3-86-4, Third
District Court of Appeals. Decision filed in Crawford County, Ohio,
May 9, 1989.

" Accurate Die Casang Co. v. Cleveland, 2 Ohio App. 3d 386 (1981).

2 Wilkins v. Sitterlev, Fifth Districe Court of Appeals. Decision filed in Fairfield
Counry, Ohio, March 28, 1977.
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* Copies of individual court decisions can be obtained at some university and
public libraries, and at most law libranies. However, for most recent local deci-
sions, the reader may need to consult the county prosecuting artomey’s office,
the office of the clerk of county courts or the office of the clerk of the parricular
district or state court of interest. The length of rime for the written description
of a local ruling to get into publication, and then into the library system, can be
several years. Some local decisions are filed only in the clerk of courts
office where the case was heard. If a local case goes unreported, it is usually re-
garded by legal professional publishers as having, or setting, little or no prece-
dence. Most cases go unreported. Although these cases have less importance on
a statewide basis, they may have great importance in the local court where the
decision was made.

® The Ohio Legislarive Service Commission (Columbus, OH) can furnish
copies of legislation under consideration by the Ohio House and Senate. Each
year, the House and Senate consider various articles of legislation re-
lated to drainage and stormwater management. The Legislative Service Com-
mission also maintains a library of documents published by the commission.

* The USDA-SCS (1987) stormwarer management manual is available in
local SWCD offices.
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STORM WATER RUNOFF CONTROL STRUCTURES

Storm water runoff control structures have become the central focus of most storm water
management plans for the development of land related to residential, commercial and industrial use. The
primary task of storm water runoff control structures is to store water from a developed site temporarily
during a storm and then release it at a rate equal to or less than that existing prior to the site being
developed. A control structure can be a detention basin, retention basin, underground storage pipes or a
tank, roof of a building, parking lot pavement areas or any combination of these. Another form of a
control structure is an infiltration basin, which is different from the other types of structures because
storm water is not released downstream, but instead is released or allowed to infiltrate into the ground.
Because of this, infiltration basins typically require a much greater area and the site’s existing soils
should have a high permeability rate.

Detention and retention basins are by far the most common type of control structure in use and are
usually the most economical type of structure to install if there is enough available land. When space on
a site is not available or is limited, other types of control structures can be utilized such as installing
large diameter pipes or tanks underground or by using parking lot or building roof areas to temporarily
store storm water. These other types of control structures are also less desirable because they do not
possess the pollution trapping ability of a detention or retention basin.

Detention and retention basins are designed as open cuts in the ground or can be created by earthen
mounds built around their perimeter. A detention basin is dry during periods of no rain and fills with
water for a short period of time during a storm. A retention basin always has a certain level of water in it
and serves as a pond or lake also. Retention basins require more area than detention basins, but are often
utilized for aesthetic reasons. A well-designed detention basin can usually maintained by only periodic
mowing and blends with a site’s overall landscaping plan without being a noticeable feature. Basins can
be designed to control runoff from a single site or from an entire region of a municipality or urbanized
area. In the latter case, the basin is called a regional basin.

There are many mathematical methods that can be used for the design of runoff control structures
with a few being the Modified Rational Method, Unit Hydrograph Method, Critical Storm Method, and
various methods issued by the United States Soil Conservation Service. There are also numerous
computer software programs available that can help make the task of designing runoff control structures
much easier and less time consuming for the engineer. For those interested, the book “Introduction To
Hydraulics And Hydrology™ by John E. Gibbons provides more detailed information on how runoff
control structures are designed.

Page 1 of 1
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Y, DESIGNATES THE PUBLIC STORM WATER RUNOFF CONTROL
//////// AND WATER QUALITY DETENTION BASIN EASEMENT AREA
BY MEANS OF THIS PLAT, THE FAIRBANKS BUILDING COMPANY GRANTS

AND ASSIGNS TO THE HUNTERS CHASE HOMEOWNERS ASSOCIATION
THE FOLLOWING RIGHTS, RESPONSIBILITIES AND RESTRICTIONS:

— MAINTENANCE AND REPAIRS OF THE BASIN SHALL BE DONE IN
ACCORDANCE WITH THE APPROVED STORM WATER QUALITY
MAINTENANCE PLAN ON FILE WITH THE STARK COUNTY SOIL & WATER
CONSERVATION DISTRICT. IN ADDITION THE OPERATION, CAPACITY
AND GEOMETRY OF THE BASIN SHALL BE MAINTAINED IN ACCORDANCE
WITH THE APPROVED CONSTRUCTION PLANS ON FILE WITH THE STARK
COUNTY SUBDIVISION ENGINEER.

— ALL STORM SEWER PIPE INLETS AND OUTLETS TO AND FROM THE

DETENTION BASIN SHALL BE KEPT FREE OF DEBRIS/BLOCKAGE AS
NECESSARY TO FUNCTION PROPERLY.

— ALL COSTS ASSOCIATED WITH SAID MAINTENANCE AND REPAIR
SHALL BE BORNE BY THE HUNTERS CHASE HOMEOWNERS ASSOCIATION.

— NO SWING SETS OR OTHER PLAY/WORK EQUIPMENT, MULCHED
LANDSCAPE BEDS OR STRUCTURES OF ANY KIND ARE PERMITTED
WITHIN THE DEFINED LIMITS OF THE EASEMENT AREA.

NOTE:

THE PUBLIC STORM WATER RUNOFF CONTROL AND WATER QUALITY DETENTION
BASIN MUST BE INCLUDED IN THE FINAL PLAT'S NOTARIZED CERTIFICATION
BY THE OWNER(S) OF THE SUBDIVISION DEDICATING IT TO PUBLIC USE.
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§ 5589.06. Obstructing ditch, drain, or watercourse; duty of
superintendent.

No person shall wrongfully obstruct any ditch, drain, or watercourse along,
upon or across a public highway, or divert any water from adjacent lands to or
upon a public highway. Whenever the township highway superintendent
learns of any obstruction of any ditch, drain, or watercourse along, upon, or
across a public highway, or diversion of any water from adjacent lands to or
upon a public highway, he shall notify the board of township trustees, which
shall cause written notice thereof to be personally served upon the person,
firm, or corporation, or upon any agent in charge of the property of the person,
firm, or corporation causing such obstruction or diversion. Notice may be
served by a constable of the proper township or any person authorized and
deputed therefor by the board of township trustees, and shall describe and
locate said obstruction or diversion and direct its immediate removal. If the
person, company, or corporation does not within five days from the receipt of
written notice proceed to remove such obstruction and complete the removal
within a reasonable time, the township highway superintendent, upon the
order of the board of township trustees, shall remove the obstruction. The
expense incurred shall be paid in the first instance out of any money levied,
collected, and available for highway purposes and shall then be collected from
the person, company, or corporation by civil action by the board of township
trustees, and paid into the highway fund of the township.

HISTORY: GC § 13421-7; 106 v 574 (659), § 284; Bureau of Code
Revision. Eff 10-1-53.



§ 6151.14. Board of county commissioners may remove drift; expenses.

The board of county commissioners may remove from a river, watercourse, or
creek, within the county, drift, timber, piling, or other obstruction placed or
negligently allowed to remain therein by a person that obstructs to any extent
the free flow of the water or endangers a county or township road, after giving
thirty days' notice to the person, or an agent thereof, to remove the obstruction
within that time.

The expenses of the removal shall be paid out of the county general fund, and
the amount so paid together with fifty per cent penalty shall be placed upon
the tax duplicate by the county auditor against the person to be collected as
other taxes.

The board of county commissioners may remove from a river, watercourse, or
creek, within the county, drift, timber, piling, or other obstruction deposited
by nature at a single location that obstructs to any extent the free flow of the
water or endangers a county or township road. The expenses of the removal
may be paid from county funds.

HISTORY: RS § 4562; 71 v 36; 98 v 23; GC § 6729, 6730; Bureau of
Code Revision, RC § 6153.03, 10-1-53; RC § 6151.14, 138 v H 268. EfT 4-
9-81.
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JOHN D. FERRERO

STARE COUNTY PROSECUTING ATTORNEY
Stark County Office Building, 110 Central Plaza South, Suite 510
PO. Box 20049 Canten, Ohio 44701-0049
330-451-7897 » Fax 330-451-7965

June 12, 2003

Christopher D. Bamnes, P.E., Hydraulics Engineer
Stark County Regional Planning Commission
201 Third Street, N.E., Suite 201

Canton, Ohio 44702-1211

Re: Maintaining County Ditches
Our File No. M126.00051

Dear Mr. Bames:

I reviewed the ODNR publication you enclosed with your opinion request,
received on June 2, 2003, as well as R.C. §6137.02. The question you ask, “Must the
county maintain county ditches constructed prior to 19577 is the same question put to
the Attorney General of Ohio in 1958. R.C. §6137.02 was enacted in 1957, by passage
of House Bill 220. It required a board of county commissioners to establish and maintain
a fund “for the repair, upkeep, a permanent maintenance of each improvement
constructed” under R.C. §6131. That language has been interpreted to mean the
establishment of the fund and the maintenance of the improvement [county ditches are
such an improvement - see R.C. §6131.01(C)(1)] are mandatory.

The prior analagous section that was repealed with the passage of House Bill 220
was R.C. §6137.01, and reads:

“The board of county commissioners of each county 1s hereby authonzed
to establish a maintain a fund within each county for the repair, upkeep
and permanent maintenance of county...ditches...”

As the Attorney General opined, the distinction in the language is apparent: the
pre-1957 statute gave the county commissioners the discretion to maintain county
ditches, but did not require them to do so.

Therefore, 1 concur with the opinion in 1958 QAC 2511 that the county
commissioners are not required to maintain county ditches in existence (i.e. constructed)
prior to 1957.



Christopher D. Barnes, P.E., Hydraulics Enginesr

Page 2
June 12, 2003

I anticipate this will enable you to answer the developer’s engineer regarding the
Yoder Ditch project, as well as any questions pertaining to other county ditches. If you
have need of further information, please contact the office.

Sincerely,

Deborah A. Dawson
Senior Assistant, Civil Division

DAD:sIf



Stark County Regional Planning Commission
Stark County Area Transportation Study

201 3rd Street NE, Suite 201, Canton, Ohio 44702-1211
Phone: 330-451-7389 FAX: 330-451-7990 Web site: www.rpc.co.stark.oh. us

May 30, 2003

Mr. David Bridenstine - Assistant County Prosecutor
Stark County Office Building

110 Central Plaza South, Suite 510

Canton, OH 44702

Subject: Application of ORC 6137

Dear Mr. Bridenstine:

Aﬂuspﬂkingwimmprmenmﬁvcsﬁmmh:rmmﬁasandrmdhgﬂxmmhedﬂbm
publication, the question has been raised regarding whether or not the County has
responsibility to maintain county ditches constructed prior to 1957, and if the County still
hasamhmityuvermuntyditch&smns!mctedpﬁmm195?.Ibelicvelh=chapterintb:
Rﬂiﬁdﬂodcpcrtainingmthisissucisﬁlﬂ,pmﬁmﬂndyinmﬁnnsﬂlandﬂlamithe
corresponding case notes and OAG.

Specifically, a site development has been proposed where county ditch #18 (Yoder Ditch)
runs through the property. Yoder Ditch was constructed by the County in 1938 and
reconstructed by the County in 1946. Since I have received inconsistent answers to the
abuvequ:sﬁun,lammsmeiflcanmakemﬁhmqmﬂsmmcdewlnpu’s engineer
regarding Yoder Ditch. I would appreciate your advice on how to appropriately apply
ORC 6137 in this matter. Thank you in advance.

In Appreciation,

Ll J) Bt

Christopher D. Barnes, P.E.

Hydraulics Engineer
Cec: Joseph Underwood — Subdivision Engineer
File
Attachments
President: James Benekos Executive Director: Gerald Bixler SCATS Chairman: Michael Rehfus
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 STREAMMANAGEVENT GUDE

“Who Owns Ohio's Streams?”

Over the years, Ohio citizens have frequently con-
tacted the Department of Natural Resources seeking
assistance in the resolution of problems they have en-
countered related to water resources. Many of the
questions posed have concemed the authorities and
duties of government, as well as the rights and re-
sponsibilities of individuals, with regard to surface wa-
ter. This fact sheet poses some of the more frequentiy-
asked questions, and provides the responses which
have been passed along. Itis intended to assist the
lay person in understanding the basic legal concepts
involved with some of Ohio’s more common water
rights issues. A more comprehensive analysis can be
obtained through review of the references cited, which
is strongly recommended. For those persons involved
in water rights conflicts, this fact sheet is intended as
a prelude to consultation with an attomey, not as a
substitute for it.

Who owns Ohio's streams? Ohic’s Constitu-
tion does not address this question, nor has there been
a statute enacted in Ohio to address it. So the an-
swer must be derived from the common law.

What is “the common law™? The common
law, in this context, is the system of law initially devel-
oped in England by the higher courts and stated in
the written opinions of these courts based on general
customs or on reason and fixed principles of justice.™
English common law had been adopted in the Ameri-
can colonies prior to the Revolutionary War, and those
parts of it that were consistent with the Constitution of
the United States were retained. Since then, opin-
ions of federal and state courts in this country have
modified, refined, and added to the common law of
the United States and the State of Ohio.

What if the federal or state government
passes a law that contradicts the common
law? This type of law, called a statute, overrides the
common law. Common law is used by the courts to
interpret statutes and to determine the outcome of
cases in which statutes are not controlling.

Are there situations not addressed by the
common law? Yes, but because the common law
is founded on the “laws of nature and the dictates of
reason”, even in the absence of a precedent it is adapt-

Guide No. 02

able to new situations and circumstances.'? A prece-
dent is a past decision of a higher court (an appeals
court or supreme court) which serves as an example
for other courts to follow in similar cases. In situa-
tions where there is no clear precedent to follow, it is
difficult to predict how the common law may be adapted
or modified. Even in situations where there is a clear
prmedert.itstillmyb&nndrﬁednrmvaﬁedbya
new court decision and a new precedent established.
Significant changes to the common law, which nor-
mally are the result of Ohio or U.S. Supreme Court
dedsions, occur due to changing circumstances, an
expanding knowledge base, and changing atfitudes
in society and in the courts.

So what does the common law say about
who owns Ohio’s streams? There are two com-
to a stream, the water flowing in it and the

land beneath the water. The nature of flowing water
makes it impossible for a landowner to exercise the
kind of control over it that is essential for it to be con-
sidered private property. Despite a landowner’s ef-
forts to retain it, the water will inevitably seep into the
ground or evaporate into the air or flow downhill onto
the next property. Water is a "public good™ and not
ownable as private property. Landowners do have
rights to make use of the water flowing through their
property including the right to withdraw it and other-
wise control it to the extent that nature permits, so
imgasﬁeﬁghtsﬂfnﬂ'lersa'emtinfﬁngedupm.’
Such rights are known as “riparian rights”, meaning
they are derived through the ownership of streamside

As to who owns the land beneath a stream, un-
der Ohio common law the owner of the land beside
the stream also owns the land beneath it. If the land
on each side is owned by two different owners, then
gach owns to the center of the stream unless other-
wise specified by the landowners’ deeds. On navi-
gable streams there is a public right of navigation,
spelled out originally in the Northwest Ordinance,
which states that navigable waters shall be common
highways, forever free to the people of the United
States. On such streams, boaters have the right to
navigate on the stream, regardless of who owns the
land beside it. Because of this, some have claimed
that the owners of land beside a navigable stream do
not own the land beneath it. But Ohio courts have



long held that the owners of the land on the banks of a
navigable stream are also owners of the beds to the
middle of the stream, as in the common law.* One
exception is the submerged land beneath the Ohio
portion of Lake Erie, which is owned and held in trust
for the public by the State of Ohio.

Does a landowner who owns the land on
both sides of a stream (and, therefore, beneath
the stream as well) have the right to construct
a dam across it? There are no constitutional provi-
sions and, in most instances, no statutes that address
this type of action. Under the common law, dam con-
struction is allowed so long as it doesn't infringe on
the rights of others. If a dam is constructed so that
the water retained behind it backs up onlo an upstream
landowner's property and causes harm, the dam owner
may be held liable in court for an unreasonable inter-
ference with the flow of surface water® [f the dam
curtails the flow of water downsiream and prevents
reasonable uses by downstream owners, the
dam owner may also be held liable in court [f the
dam collapses during a normal fiood and causes harm
to downstream landowners, the dam owner may like-
wise be held liable.®* On navigable streams, the con-
struction of a dam may interfere with the public’s right
to navigate the stream. This could result in a court
decision disallowing a dam becauss it is an impedi-
ment to the public’s right of navigation.”

There are also both state and federal statutes which
are, in some instances, relevant to construction of a
dam. Depending on the size of the dam and the
amount of water it would retain, it may fall under the
jurisdiction of Ohio's dam safety statute which requires
a construction permit from the Ohio Department of
Natural Resources, Division of Water® The purpose
of the dam safety program is to require that dams are
designed and constructed according to appropriate
specifications to assure their structural integrity and
the public safety. On a few large rivers in Ohio, con-
struction of dams and other impediments to naviga-
tion is regulated by the U.S. Army Corps of Engineers.
Impediments to navigation on these streams are gen-
erally not permitted.? Construction of a dam may also
constitute placement of fill into waters of the United
States, which may require a federal permit, also from
the U.S. Army Corps of Engineers.™ The federal and
state statutes which are relevant to dam construction
are outlined in Guide 06 Permit Checklist for Stream
Modification Projects.

Whether or not a stream is ble seems
to affect landowner rights in Ohio. Whatis a
navigable stream and how can | find out if a
particular stream is navigable? Under Ohio com-
mon law, navigability cannot be determined by a pre-
cise formula which fits every stream under all circum-
stances and at all times. This means that the couris
must decide the navigability of streams one at a time,

on a case-by-case basis. Factors provided as guide-
lines for the courts include the stream’s capacity for
boating in its natural condition, its capacity for boating
after the making of reasonable i and its
accessibility to public destinations.™ A natural tempo-
rary obstruction to navigation, such as a logjam or
sandbar, does not destroy the otherwise navigable na-
ture of a stream.

Traditionally, a test of navigability has been
whether a stream is used or could be used as a high-
way for commerca, over which trade and travel are or
may be conducted in the customary modes of trade
and travel on water. Recently, the definition of navi-
gability has been broadened to include a stream’s
capacity for recreational navigation as well. The mod-
em view is that navigation for pleasure and recreation
is as important in the eyes of the law as navigation for
commercial purposes.™ At any rate, under Ohio com-
mon law it is not possible to know with certainty
whether or not a specific stream is subject to the
public’s right of navigation until 2 court has made such
a determination.

Navigability is also defined in different ways by
several federal and state statutes based upon the regu-
latory jurisdictions of the U.S. Army Corps of Engi-
neers and the U_S. Environmental Protection Agency.
These definitions are relevant only within the context
of the statutes in which they appear. More informa-
tion about these statutes and their applicability can be
found in Guide 06 Permit Checkiist for Stream Modifi-
cation Projects. Fact sheets explaining Section 404
permits and Seclion 401 water quality certifications
are available from the Ohio Environmental Protection
Agency by calling (614) 644-2001.%

Do landowners along a stream have the
right to improve drainage on their land and
route the drainage outlets into the stream?
Again, there are no constitutional provisions or stat-
utes which address this concern. Under the common
law in Ohio, landowners have the right to make a rea-
sonable use of their land, even though altering the
flow of surface water may cause harm to others. Land-
owners incur liability only when their harmiul interfer-
ence with the flow of surface water is unreasonable. ™

But if the outlet is a “natural watercourse,”
aren't property owners allowed to discharge
drainage water into it even if it does cause
damage downstream? Yes, but only if their ac-
tions are reasonable. Historically, the courts in Ohio
maintained that upstream landowners could place
surface water above and beyond the natural flow into
natural watercourses without being liable to down-
stream owners.™ However, more recent court deci-
sions have applied a "reasonable use” rule instead.
Under this rule, landowners are neither permitted to
dispose of surface water any way they wish nor are
they prohibited from interfering with the natural flow of



surface water to the detriment of others. Landowners
are liable for damages caused by their interference
with the natural flow of surface water only when their
actions are "unreasonable™.™

Who determines when the harmful interfer-
ence with the flow of surface water is unrea-
sonable? The reasonability of an alteration of the
flow of surface water is decided by the courts on a
case-by-case basis. Alandowner along a stream who
believes he or she has been harmed by another
streamside landowner's actions must seek relief
through court action. The court determines whether
or not the harm is significant and material, whether it

is unreasonable, and what the appropriate remedy -
should be. If the court determines that the harm is
significant and material and that it is unreasonable, it

may require that the action causing the harm be dis-
continued by granting an injunction against it The
court may also allow the action causing the harm to ©
continue, but specify that compensation for damages
be paid.

If a drainage improvement diverts water into
a stream from land that does not naturally |
drain into that stream, isn’t that illegal? Not
necessarily. Historically, when the courts in Ohio al-
lowed upstream landowners to place surface water
above and beyond the natural fiow into natural water-
courses without being liable to downstream owners,
one of the conditions was that none of the additional
water could come from outside the watershed.™ How-
ever, since the courts have been applying the reason-
able use rule, the prohibition on diversion may no
longer apply.”™ Under the reasonable use rule, such a
diversion may be allowed unless a court determines
that it constitutes a harmful interference with the flow
of surface water that is unreasonable.

It is important to note that a state statute over-
rides the common law for diversions of water out of
gither the Lake Erie or Ohio River Basins in guantities
greater than 100,000 gallons per day. A permit from
the Ohio of Natural Resources is required
for such diversions.” And under federal statute, di-
versions out of the Lake Erie Basin, regardless of quan-
tity, must have the approval of all the Great Lakes
States’ Governors.™

Who is responsible for clearing natural ob-
structions, such as logjams and sandbars,
from streams to keep them free flowing? Itis
not clear than anyone has such a responsibility. Gov-
emmental entities at the municipal, county, state, and
federal levels have the statutory authority to under-
take stream clearing and drainage improvement
projects, but no governmental entity at any level has
been assigned by statute the responsibility for such
activities. The common law also does not specify that
property owners must keep the streams flowing
through their property clear of natural obstructions.

Matural obstructions in a stream on one property may
::ausahanntuupslmampmpertjrmrsbyrad:n:g
the stream’s capacity for conveying runoff, resulting
in flooding or reducing the effectiveness of artificial
drainage systems. If these problems were caused by
a landowner’s actions, such as the construction of a
dam across the stream, this harm would be action-
able incourt. Itis unclear whether or not a landowner’s
inaction in failing to remove natural obstructions from
the stream is similarly actionable.
On watercourses where drainage i

L~ : mprovements
/ have been made under authority of County Ditch™ stat-
/ utes, there are requirements for maintenance that may

include removal of logjams, sandbars, and other natu- |
radubsmdn*ﬁ.ﬁumurtﬂﬁtchprqadduasmdmgel
a streamside landowner's basic rights to the use of |
the watercourse and, in fact, improves its capacity for|

. carrying away excess water. The county (or a joint;
. county board for multi-county drainage projects) re-|

tains a maintenance easement along the stream, and| _,
mmnmdbymmmmﬂmnmmmldmm
mm’mwmmﬂmm
. assessment for these services. There are sumllan
mmmmmmmmg
projects have been undertaken.

agement improvement
\by one of Ohio's Conservancy Districis.?

Municipal governments also have the authority
to undertake stream dlearing and drainage improve-
ment projects, and some cities and villages have en-
acted ordinances requiring that streams be maintained
in their free-flowing states within the municipal bound-
aries.

The statutory authorities available for removing
obstructions are discussed in Guide 04, A Catalog of
Contacts for Stream Topics. The Ohio Department of
Natural Resources recommends that, before an ob-
struction removal project is begun, consultation be
nﬁdenﬁﬂﬂappﬁmbbcalﬂatemﬂfedaalm
cies listed in Guide 06, Permit Checklist for Stream
Modification Projects. The extent of permit require-
ments will depend on the location and design of the

particular project.

mmmw Fnl.rﬂ't Etfr-
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THE OHIO DRAINAGE LAWS
PETITION PROCEDURE

By Byron H. Nolte

Extension Agricuburl Erginesr

Ohio drainage laws are very broad in scope and apply to a wide
variety of improvemenis. They are administered by the boards of
county commissioners and their purpose is to provide for the better
utilization of Ohio's soil and water resources.

s

The proposed improvement
is viewed by the board of coun-
ty commissioners, the county
engineer, and other interested

people.
I s S e e o e ey L E 4

WORK THAT MAY BE DONE

The improvements possible under the drainage laws include:

« The locafion, construction, reconstruction, recondifioning,
widening, deepening, siraightening, alternating, boxing, -
ing, filling, walling, arching, or any change in the course, loca-
tion or terminus of any ditch, drain, watercourse or floodway. 3_

The first hearing is held and
the county engineer files his
preliminary reports, including a
staternent of his opinion as to
whether benefits from the proi-
ect are likely to exceed the est-
mated cost.

* The deepening, widening, straightening, or any change in the
course, location, or terminus of a river, creek, or run.

» A leves, or any wall, embankment, jetty, dike, dam, sluice, re-
vetment, reservoir, holding basin, control gate, breakwater, or
other structure for the protection of lands from any stream,
lake, or pond, or for the protection of any outlet, or for the
storage or control of water.

* The removal of obstructions such as silt bars, log jams, debris,
and drift from any ditch, drain, watercourse, floodway, river,
creek, or run.

= The vacating of a ditch or drain.
4.

The county engineer makes
surveys, plans, and specifica-
tions for the improvements;
prepares a schedule of assess
ments of benefits and damages;
and files this information with
the clerk of the board of county
Ccommissionears.

Improvements may be planned, financed, and constructed using
the pefifion procedure or the mutual agreement procedure. In ei-
ther case permanent mainienance is provided.

The area affected by an improvement may include all or a part of
one Or more counties.

i
SINGLE COUNTY PETITION PROCEDURES

Summary of steps necessary to make improvemnents:

1.

A petition is filed by an cwner
or a public body.

3.

The final hearing is held. Any
exceptions to the engineers
schedules of benefits and dam-
ages must be filed on or before
the date of the final hearing
The board hears evidence,
amends, comects, and approves
asseesments, and orders the en-
gineer to let the contracts for
construction

i



6.

The engineer receives bids at
the time fixed, if no appeal has
been taken to the court of com-
mon pleas.

y 5
Upon completion of the con-

tracts, the assessments are ad-
justed pro rata from the esti-
mated to the final cost This
assessment, plus the mainte-
nance for one vear based upon
estimated cost, is levied upon
each parcel of land as stated in
the schedules.

The improvement is main-
tained by the county with funds
obtained by an annual assess-
ment upon the benefited
CRTIETS.

Who May Petition

Any benefifing owner(s) may file a petition with the board of
county commissioners to begin the legal steps necessary to finance,
construct, and maintain an improvemnent.

“Owner” means any owner of any right, fitle, estate, or interest
in or to any real property. “Cwmer” also includes any public corpo-
ration and the director of any department, office. or institution of
the state affected by an improvemnent, not owning any right, fitle,
estate, or interest in or to any real property.

Filing the Petition

Peitions are filed with the derk of the board of county commis-
sioners. The petiion must state that the construction of the im-
provement is necessary and will be conducive to the public welfare.
It also must state the nature and location of the work petitioned for
It must contain a list of the names and addresses. where known, of
all the owners of the land which the petitioner or county engineer
claims will be benefited or damaged by the construction of the pro-
posed improvement. The petition must be signed by one or more
owners as petiioners.

A 500-dollar bond must be filed with the petition plus two dollars
for each parcel of land in excess of 200 listed in the petition as be-
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ing benefited. The bond is released 21 days after the first hearing or
at the termination of any appeal; however, if the petition is dis-
missed the bond is used to pay the cost of notices and any other in-
cidental expenses and it may be used to pay the cost of the prelimi-
nary engineering report.

The petition may be amended upon written application of any
benefiting owner filed with the derk of the board of county com-
missioners, provided the board approves the application.

The View

The date, hour, and place where the view will start must be set
by the board of county commissioners. The date shall be 25 to 90
days after the date on which the petition was filed,

A nofice giving the date, hour, place of view and content of the
petiion must be sent by certified mail with return receipt requested,
or by first dass mail in a five-day retumn envelope, to the owners
named in the petition and of legal record on the date the petition
was filed.

The view gives the board of county commissioners and the
county engineer an opportunity to gather field informafion about
the proposed improvement. Also, any owner may present proof of
how he will be affected by the proposed improvement

The First Hearing

The date and hour of the first hearing will be given on the nofice
announcing the view. It must be from 10 to 90 days after the date
set for the view.

At the first hearing the county engineer must file a preliminary re-
port including his estimate of cost. comments on feasibiliy of the
project, and a statement of his opinion as to whether benefits from
the project are likely to exceed the estimated cost

The board of county commissioners shall hear any evidence
offered by any owner for or against the granting of the proposed
improvernent, or for or against any proposed changes in the im-
provement.

No change shall be made in the nature of the work proposed
after the first hearing is completed. except upon application of an
interested owner affected by the proposed improvernent, and upon
nofice given to all owners affected by such change.

If the board of county commissioners finds:

= That an improvement is necessary:
(a) for disposal or removal of surplus water,
(b) for controlled drainage of any land.
(c) for imigation,
(d) for storage of water to regulate stream flow,
(e} for prevention of overflow of any land in the county, or
(f) for water conservation,

» That the construction of the improvement will be conducive
to the public welfare, and

+ That the cost of the proposed improvement will be less than
the benefits conferred by its construction, it will grant the peti-
fon

When deciding whether to grant the pefition, consideration shall
be given to the protection of environmentally significant areas

If the petifion is not granted, it will be dismissed. Any owner who
is affected by the dismissal may appeal to the court of common
pleas of the county in which said petition was filed. If no appeal is
filed within 21 days. the petitioner must pay all the costs incurred in
such proceedings, and the bond will be released



Plans and Benefits

The county engineer is responsible for making surveys, devel-
oping plans and estimating the cost of construction. Bridges and
culverts are evaluated. The cost of construction includes the actual
cost of construction, the cost of rights-of-way, the cost of engineer-
ing, and the cost of nofices, publication, and other incidenial ex-
penses.

Plans are reviewed by the director of the Ohio Department of
Natural Resources, the Ohio Depariment of Transportation (where
a state highway is affected), and the board of directors of any con-
servancy district within which any part of the lands or sireams af-
fected by the proposed improvement may lie

The plans shall provide for spreading and leveling of spoil banks
and shall provide for erosion and sediment conrol through the es-
tablishment of a sod or seeded strip not less than four or more than
15 feet wide. The strip shall be provided on both sides of the diich,
except where suitable vegetative cover exists. The strip or other
erosion and sediment control measures shall be considered a part
of the permanent improvement. Owners shall be compensated for
sod or seeded strips wider than four feet by their removal from the
taxable valuation of the property of which they are a part

The county engineer shall estimate the benefits accruing to pub-
lic corporations, any depariment, office, or institution of the state of
Ohio and to private owners.

In determining the estimated drainage assessments for a parcel,
the county engineer shall give primary consideration o the poten-
fial increase in productivity that the parcel may experience as a re-
sult of the improvement and shall also give consideration to the
quantity of drainage contributed, the relative location of the prop-
erty to the project, the portion of the project through which the
drainage from the parcel flows, the value of the project to the wa-
tershed, and benefits as defined below.

“Benefit” or “benefits” means advaniages o land and owners,
to public corporations as entifies, and to the state of Ohio, resulfing
from drainage, conservation, conirol and management of water
and environmental, wildlife, and recreational improvements. Fac-
tors relevant to whether such advantages result include:

* The watershed or entire land area drained or affected by the
improvement.
« The total volume of water draining info or through the im-

provement, and the amount of water contributed by each
land owner.

* The use to be made of the improvement by any owner, public
corporation, or the state of Ohio.

Also, benefits include any or all of the following factors:
= Eliminafion or reduction of damage from flood.

+ Removal of water conditions that jeopardize public health,
safety, or welfare.

= [ncreased value of land resulting from the improvement

+ Use of water for imigation, storage, regulation of stream flow,
soil conservation, water supply, or any other purpose inciden-
tal thereto.

= Providing an outlet for the accelerated runoff from artificial
drainage whenever the stream, watercourse, channel, or
ditch under improvement is called upon to discharge func-
fions for which it was not designed by nature; it being the leg-
islative intent that uplands which have been removed from
their natural state by deforestation, cultivation, artificial drain-

age, urban development, or other man-made causes will be
considered as benefited by an improvement required to dis-
pose of the accelerated flow of water from said uplands.

The county engineer must estimate the value of land or other
property necessary to be taken and the damages to be sustained by
any owner as a result of the construction of the proposed improve-
ment and subsequent maintenance of such improvement. The total
of these damages and valuations Is included 2s part of the total cost
of constructing the improvermnent.

As an alternative to the schedule of assessments, the board of
county commissioners may pass a resolution to levy a tax on all the
property listed and assessed for taxation in the county. The resolu-
tion must be certified to the board of elections 60 days before the
election upon which it will be voted. The lewy may be for a period
up to 5 years except when it is for payment of debt charges the levy
shall be for the life of the indebtedness.

At least 60 days prior to passage of the resolufion to levy a tax for
construction and maintenance of a drainage improvement, the
board of county commissioners shall file with the county auditor
and county board of elections an accurate map showing the loca-
tions and types of any proposed improvements, the areas to be
benefited and the existing systern of drainage improvemnents that is
to be maintained. The resclution may designate all or part of the
county as a drainage improvement district and the proceeds of the
levy shall only be used within the district The drainage improve-
ment district designation shall be based on the location of the sys-
tem of improvements and the areas to be benefited by that system.

The Final Hearing

Upon the filing by the county engineer of his reports and sched-
ules, the board of county commissioners must fix a date from 25 to
90 days thereafter for the final hearing. The clerk of the county
commissioners must give nofice of the hearing by cerfified mail, or
by first class mail in a five-day return envelope, to all cuners whose
names appear in the engineer's schedule of assessments and dam-
ages.

The nofice must include the date of the final hearing on the re-
port of the engineer, the assessment or the estimated damages, if
any, and compensation for any land or other properiy necessary to
be taken. It also includes nofification that all dlaims for compensa-
tions or damages must be filed with the clerk of the board of county
commissioners before the date fixed for the final hearing.

At the final hearing the board of county commissioners will hear
all evidence offered and consider all schedules and reports filed by
the county engineer. It will reaffirm its former order granting the pe-
fition or it shall set aside the former order and dismiss the petition.

If the petition is dismissed at the final hearing, all the costs in said
proceedings, including the cost made by the engineer in making his
surveys, reports, and schedules, may be distributed to the bene-
fiting owners or they may be paid from county funds. The pefifion-
er, or any owner in favor of the improvemnent, may appeal within
21 days to the court of common pleas from such order of dismissal

If the pefifion is not dismissed, the board of county commission-
ers will hear any evidence offered for or against the assessment
proposed to be levied against any owner, or any land, as shown by
the schedule of assessmenis filed by the county engineer and will
hear any competent evidence on the question of benefis. The
board, from the evidence offered and from an actual view of the
premises, will amend and correct the assessments, and the assess-
ment 50 amended or comected will be approved by the board.

The board of county commissioners must determine when the
assessments are to be paid and whether bonds are to be issued.
Also, they will order the county engineer to let the contracts.

3.



Assessments

Assossments are levied on each parcel of land benefited, to pay
the cost of construction and maintenance of improvements. These
assessments are paid in semi-annual installments as taxes are paid.
When the county general funds are used to pay for the improve-
ment the assessment shall not exceed ten semi-annual installments.

If bonds or notes are issued, the installments will include interest
added at the rate of interest the bonds or notes bear. The bond re-
pavment period may not exceed 16 semi-annual installments.

Any owner may pay the estimated assessment on his land in
cash within 30 days after the final hearing without paying any inter-
est Notice of intent to pay in cash must be given within 21 days

If the estimated cost of the improvement does not exceed 500
dollars, not more than two semi-annual installments, as taxes are
paid, will be given to owners of lands benefited to pay the assess-
ments that are made for such improvements. If the esfimated cost
of the improvement exceeds 500 dollars, the board may determine
the number of installments in which the assessments are to be paid.
not to exceed 10 semi-annual instaliments.

If an assessment is 25 dollars or less, or whenever the unpaid
balance of any such assessment is 25 dollars or less, the same will
be paid in full, and not in installments, at the time the first or next
installment would otherwise be due.

Upon completion of the works of improvement, the assessments
are reduced pro rata by the difference between the estimated cost
and the final cost. The assessment will include the cost of location,
engineering, compensation, damages, confingency, and the assess-
ment for maintenance for one year. The minimum construction as-
sessment is 10 dollars and the minimum maintenance assessment
is two dollars.

The original schedule of benefit assessments upon owners for
the construction of any improvement must be maintained by the
county auditor as the permanent base for maintenance assess-
menis.

In bieu of the permanent base, the county commissioners may by
resolution levy assessments apportioned according to tax value of
benefited property. Prior to adopting the resolution, the county
commissioners shall give at least 10 days nofice in a newspaper of
general dreulation of the time and place where the resolution will
be considered The commissioners shall hear all persons concern-
ing the proposed levy, make any necessary adjustments and may
then pass a resolution levwying an assessment on benefited proper-
ty. Any owner 50 assesed may appeal to the court of common pleas
the question of whether any such assessment is levied according to
benefits. Any increase or reduction of the assessments levied in this
manner shall be made at the regular six-year reappraisal of all
property in the county.

The legislative authority of a political subdivision may choose to
pay the assessment of all parcels within the subdivision.

Maintenance assessments will be made as needed by the board
of county commissioners upon substantial completion of an im-
provement and on or before the first day of July, in each year there-
after. Assessments will be placed on the next succeeding tax dupli-
cate, to be collected and paid as other special assessments are
collected and paid.

Such maintenance assessment are to represent a percentage of
estimated benefits as estimated by the engineer and found ade-
quate by the board or joint board; except that in any year when a
maintenance fund has an unencumbered balance equal to 20 per
cent of the construction costs, the annual maintenance assessment
is to be omitted.

After six such annual maintenance fund assessments have been
made upon the owners benefiting from an improvement, the board
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of county commissioners must review the permanent base for
maintenance fund assessments and may increase or decrease the
respective benefit apportionments in accordance with changes in
benefits that have occurred during the intervening six years. When
changes are made, the owners will be notified, and a hearing will
be held.

At the end of six years from the date of the first review of the per-
manent base of maintenance assessments, and at six-year intervals
thereafter, the board of county commissioners will again review
such permanent base.

Owners along a drainage improvement may form any advisory
committee for the purpose of notifying the county engineer of
needed repair and maintenance work. Any recommendations shall
be submitted to the engineer by May 1 of the year work is needed.
The engineer shall consider the committee’s recommendations.

Appeals

Any owner opposed to the granting of the petition, or any owner
opposed to further proceedings in the improvernent, or any owner
who claims that the assessment levied against him is excessive, or is
not in proportion to benefits, may take an appeal to the court of
common pleas. The minimum appeal bond is 500 plus two dollars
for each parcel over 200.

If an appeal has been taken to the court of common pleas. no
further steps will be teken until the final judgement, order, or de-
cree upon any appeal is rendered by the court of common pleas.

If the judgement, order, or decree is in favor of the granting of
the improvement, the board will proceed with said improvement
proceedings in compliance with such final judgement, order, or de-
cree, from the point at which they were terminated by such appeal,
or from the point at which the court orders the board to proceed.

Construction

I no appeal has been taken to the court of common pleas, the
engineer musi proceed to receive the bids, determine the success-
ful bidder and enter into contract for the construction of the im-
provement.

If appeals have been taken to the court of common pleas, they
must be settled before construction can begin.

Upon acceptance of the contract work, the engineer shall file
with the county recorder a property plat showing the general loca-
tion of the improvement and a statement describing the width of
the permanent easement for maintenance.

Maintenance

The board of county commissioners must establish and maintain
a fund for the repair, upkeep, and permanent maintenance of each
improvemnent constructed under the provisions of the drainage
laws.

Whenever the board from its own observation or the recommen-
dation of the county engineer, or on the written complaint of any of
the owners of lands subject to said maintenance assessment, has
reason to believe such improvemnent is in need of repair or mainte-
nance, it will, as a board or by the county engineer, make an in-
spection of the condition, and if it finds such need to exst, it will
make an estimate of the cost of the necessary work and material re-
quired for the purpose.



A completed drainage ditch.

The board will determine the most economic and expeditious
method of maintenance and repair, and cause the work o be done.

The county engineer has general charge and supenvision of the
repair and maintenance. He must make an inspection of the drain-
age improvements, and on or before the first day of June, in each
vear, must report to the board of county commissioners the condi-
fion of said drainage improvements and his estimate of the proba-
ble amount of funds required to repair and maintain them.

Persons who perform maintenance may go upon land abutting
or adjoining drainage improvements as necessary. In the case of
open ditches the area used must be not more than 25 feet from the
top of the bank, except in an emergency up to 75 feet may be
used. For closed ditches (file or pipe), not more than 80 feet cen
tered on the ditch may be used

When the performance of maintenance requires the damage of
existing crops beyond the permanently established sod or seeded
strip, the owner of the crops shall be granted damages equal to
market value, to be paid from the permanent maintenance fund es-
tablished for the improvernent

Any owner may make application for reduction in his mainte-
nance assessment due to work he propoeses on any portion of a
public ditch, watercourse, or other improvement. Such application
must be filed with the county engineer on or before the first day of
May, in any vear and must state the nature of the work to be done.
The county engineer must recommend the per cent reduction of
maintenance assessment to be granied, if any. The board must ei-
ther confirm or reject the allowances recommended by the county
engineer

The board of county commissioners may grant to any cwner a
reduction of not more than 50 per cent of his annual maintenance
assessment if such owner has filed with the county engineer a cer-
tificate of the board of supervisors of the soil and water conserva-
tion district of the county in which the land is located, certifying that
he is following practices in the culfivafion or management of agri-
cultural land that will reduce the runoff of surface water and the

erosion of sediment and silt into dreinage channels. Such certificate
will remain in effect until cancelled by the board of county commis-
sioners. The county engineer will have the right to inspect the
premises of any owner claiming assessment reduction due to soil
and water conservafion and to ask the soil and water conservation
district for review of any cerfificate on file.

If the cleaning out or repair of an improvemnent is made necessa-
1y in whole or in part by the negligent acts or ommissions of any
oumner, the board of county commissioners, after a hearing in ac-
cordance with provisions of the law, may add to the maintenance
assessment of such negligent cwmer an addifional repair assess-
ment in an amount suffidient to rectify the damage.

N S T T T T
MUTUAL AGREEMENT PROCEDURE

The mutual agreement procedure applies when one or more
owners desire to join in the construction of an improvement and
are willing to pay the cost of construction. There are several steps
necessary to make an improvemnent

1.

The owner(s) involved sub-
mit to the clerk of the board of
county commissioners the mu-
tual agreement, plans approved
by a registered professional en-
gineer and schedules of con-
struction for the improvement.
These are reviewed by the
county engineer. He may ap-
prove them or require amendments prior to approval

2

The county engineer makes
benefit ascessmeont schedules
for maintenance purposes
These assessments may include
the cost of preparing the sched-
ules.

3.

The board of county com-
missioners holds a hearing on
the maintenance assessment
schedules. They hear evidence
and may amend and comect
and shall approve the sched-
ules



4.

The owners contract for the
construction and pay the cost as
provided in their mutual agree-
ment. This cost includes the es-
timated cost of maintenance for
one year.

5.

The construction is inspected
and ceriified to be in accord-
ance with the plans. This must
be done in a manner accepia-
ble to the county engineer

6.

The improvements are main-
tained by the board of county
commissioners with funds ob-
tained by an annual assessment
upon the benefited owners.

MULTI-COUNTY PROCEDURE

The primary difference between making improvements in one
and in two or more counties is in the group that conducts the pro-
ceedings. The procedure for the owner is essentially the same.

The petition for an improvement that is proposed to be located
in, or benefits or damages land in, two or more counfies may be
filed with the clerk of the board of county commissioners of the
county with the majority of the proposed improvemnents.

The proceedings are conducted by a joint board of county com-
missioners consisting of the members of the boards of the several
counties. One member of the joint board is elecied president The
clerk of the board of county commissioners where the petition is
filed acts as clerk of the joint board.

A majority of the joint board constitutes a quorum. All decisions
of the joint board require a vote of 2 majority of the county com-
missioners on the joint board.

The director of the Ohio Depariment of Natural Resources is an
ex-officio member of the joint board. He may attend in person or
through a designated representative He may vote only in the case
of a fie

6.

The derk of the board of county commissioners with whom the
petition is filed, calls a meeting of the joint board within 30 days
after the petition is filed. The meeting is held in the county in which
the petition is filed.

The joint board designates the engineer of the county with the
majority of the improvement to do the field work necessary to plan
the improvement The engineer of each county interested must as-
sist in making the reports and schedules, and must sign and ap-
prove them.

Al applicafions, remonstrances, claims for compensation or
damage, reports, schedules, ceriificates, siatements, confracts,
bonds, and other papers must be filed with the clerk with whom the

S IS T I I
INTERSTATE PROCEDURES

Improvements may involve land in an adjoining states. The
board of county commissioners in Ohio may cooperate with the
proper authorities in the adjoining state to cany out intersiate im-

provements
L e i e sl |
OUTSIDE ASSISTANCE

Federal and state laws provide for financial assistance on certain
tupes of improvements. These require approval prior to construc-
tion. Application for assistance must be made well in advance in
order to coordinate local action with the federal program

Improvements may be planned and constructed in cooperation
with federal and state agencies. If the regulations or procedures of
the cooperafing agency are in conflict with the Ohio drainage laws,
the board of county commissioners may adopt the agency regula-
fions or procedures and proceed with the improvement.

The board of county commissioners, with the advice of the
county engineer, may enter into agreements with local soil and
water conservafion districts for the purpose of planning. construct-
ing, or maintaining drainage improvemnents.

NOTE

This bulletin outlines the main provisions of the Ohio drainage
laws_ It is not a complete legal guide. In specific cases direct refer-
ence should be made to the Ohio Revised Code Chapters 6131,
6133, 6135, and 6137. In many instances the help of a qualified
attormey will be necessarny

PHOTO CREDITS: U1.S. Soil Conservation Service; M. L. Palmer,
Cooperative Extension Service, Ohio State University; and County
Engineers Association of Ohio.
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